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 1.  TIME:  9:00   CASE#: MSC18-01709 
CASE NAME: GONZALEZ VS BNSF 
HEARING ON MOTION TO/FOR: COMPEL FURTHER RESPONSES; RQST FOR 
PROD OF DOCS, FILED BY BELINDA GONZALEZ 
* TENTATIVE RULING: * 
 
The Defendant initially objected to the production of the investigator documentation on the 
grounds that it is protected by both the absolute and the qualified attorney work product 
privileges. A privilege log was supplied to maintain that privilege. Thereafter, the defendant 
released some of that work product (video surveillance of the Plaintiff by the investigator) and 
intends to use only that the video surveillance that was produced, at trial. The investigator is not 
the client but a third party allegedly hired by counsel for the defense. The Plaintiff’s argue that it 
is unfair not to produce all of the investigators documentation, as they cannot fairly question the 
investigator without knowing what was withheld. The Defendant disagrees. A review of the 
transcripts shows clear unfairness in not having all of the relevant facts at hand. 
 
Both parties cite Suezaki v Superior, 58 Cal.2d 166 (1962) for the black letter law that the 
qualified work product privilege is a very practical one which the court must apply in order to 
avoid disclosure of the qualified product and also to avoid unfairness to the party seeking the 
documentation. If the defendant did not produce some of this work product, it clearly would 
apply and nothing needed to be produced. But it chose to produce some, but not all of the 
investigators documentation. 
 
Having waived some of the qualified work product that the Defendant deems fit, the question of 
what was withheld versus disclosed, raises an obvious fairness issue. Witness recollections 
need refreshing on occasion. Sometimes the documents are not reflective of any work product. 
Withholding relevant discovery can result in surprises at trial.  The Defendant cannot be the only 
arbiter of fairness under these circumstances, once there is at least a partial waiver involved. 
Closer scrutiny is required and the Plaintiffs argument that the privilege is completely waived, is 
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a close one which I am not resolving at this time, but may do so later. An in camera review is 
required at this stage. A special master/Referee will be appointed to review, which, if any, of the 
documents are fairly subject to the privilege given the partial waiver.  Also whether any 
documents withheld reflect work product at all. The parties have until 8/5/21  to submit a 
stipulation to an agreed on Special Master (who is available on short notice) or the Court will 
appoint one, if the parties fail to stipulate, each side is required to submit 3 names of a Special 
Master not used by them before, by not later than 8/6/21. 
 
The Defendant is ordered to produce to the Special Master/Referee, under seal, all of the 
withheld documents together with the applicable privilege log, by 8/9/21. A supplemental 
privilege log is to be served and filed by 8/9/21 if the existing privilege log is inadequate in any 
way. The parties are to appear to answer any questions the Special Master may have. This 
matter is continued to 9/24/21 at 9 a.m. to enable a review of the Master/Referee’s report. The 
report is needed by 9/17/21. The parties will initially bear the costs equally but the Master is to 
adjust if any part of the withheld documentation is unfairly withheld.  
 
The court will reconsider this ruling in light of the Special Master’s report. 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-01610 
CASE NAME: ASUELO VS TRAN; WCCUSD 
HEARING ON MOTION TO/FOR ORDER AUTHORIZING DISCLOSURE OF STUDENT 
INFO FILED BY JUSTIN ASUELO 
* TENTATIVE RULING: * 
 
Unopposed motion granted, subject to paragraphs 1-4 of the non-opposition being included in 
any order. The proposed order after hearing is to be first approved by the Defendants counsel 
before submitting to the court. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01780 
CASE NAME: CLARK VS. PIOMBO 
SPECIAL SET HEARING ON: PROVE UP AS TO AMERICAN CLAIMS MGMT SET 
BY DEPT. 12 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
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 4.  TIME:  9:00   CASE#: MSC19-01780 
CASE NAME: CLARK VS. PIOMBO 
HEARING ON MOTION TO/FOR SEAL EVIDENCE FILED BY AMERICAN CLAIMS 
MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-02420 
CASE NAME: AGBETI VS NABORS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ISAAC A 
AGBETI 
* TENTATIVE RULING: * 
 
The guardian is ordered to appear in person before the court can consider this motion. The 
appearance is at 9.30 a.m. on Monday 8/2/21, in person at the courthouse. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS MARTINEZ, ET. AL. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See # 7 below, CMC is mooted. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 

  

 7.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS MARTINEZ, ET. AL. 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY WILLIAM R. HILL, 
NANCY GOSHAY 
* TENTATIVE RULING: * 
 
 

Defendants William Hill and Nancy Goshay’s motion for summary judgment is granted.  

Plaintiff alleges that she joined Defendants Hill, Goshay and Martinez at Hill and 

Goshay’s house. That night (January 10, 2018), Martinez became ill and was taken to a 

separate bedroom by Hill and Goshay. Plaintiff was asked to go to the bedroom where Martinez 

was located in order to assist with her treatment. Without provocation, Martinez attacked and 
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battered Plaintiff, causing her injuries. Plaintiff sued Hill and Goshay negligence and premises 

liability. Both claims are based on Hill and Goshay’s alleged negligence. Although, Martinez is 

referred to as Hill and Goshay’s residence employee, the claims here are not based on Hill and 

Goshay being vicariously liable for Martinez. (SAC p. 4 and 5.)  

“The elements of a negligence claim and a premises liability claim are the same: a legal 

duty of care, breach of that duty, and proximate cause resulting in injury. [Citations.]” (Kesner v. 

Superior Court (2016) 1 Cal.5th 1132, 1158.)  

There are two main ways that a party can be liable for injuries caused by a third party. 

There can be a special relationship between the parties or some other set of circumstances 

giving rise to an affirmative duty to protect. Recently, the California Supreme Court clarified that 

the duty analysis in the “special relationship” situation requires a special relationship and then a 

consideration of the Rowland factors to determine whether there should be a duty. (Brown v. 

United States Taekwondo 11 Cal.5th 204.) The parties did not discuss Brown, which was 

recently was published. The Court finds that Brown does not change the analysis in this case 

because this case does not involve a special relationship.   

 “When analyzing duty in the context of third party acts, courts distinguish between 

‘misfeasance’ and ‘nonfeasance.’ [Citation.] ‘Misfeasance exists when the defendant is 

responsible for making the plaintiff’s position worse, i.e., defendant has created a risk. 

Conversely, nonfeasance is found when the defendant has failed to aid plaintiff through 

beneficial intervention.’ [Citation.]” (Melton v. Boustred (2010) 183 Cal.App.4th 521, 531.) A 

legal duty may arise due to misfeasance while nonfeasance generally does not give rise to a 

legal duty. (Ibid.)  

In cases of misfeasance, “ ‘the question of duty is governed by the standards of ordinary 

care.’ [Citations.]” (Ibid.) In these cases, “the court considers the foreseeability of risk from the 

third party conduct. Generally, ‘a duty to take affirmative action to control the wrongful acts of a 

third party will be imposed only where such conduct can be reasonably anticipated.’ [Citations.] 

And ‘in the case of criminal conduct by a third party, an extraordinarily high degree of 

foreseeability is required to impose a duty on the landowner, in part because “it is difficult if not 

impossible in today’s society to predict when a criminal might strike.” [Citations.]’ (Id. at 532.) 

The court went on to explain that “the defendant’s knowledge is critical” in determining “whether 

this heightened standard of foreseeability has been established”. (Ibid.) 

Defendants argue that they did not have knowledge of Martinez being a violent person 

and thus there did not have a duty. Defendants have shifted the burden on this issue. 

Defendants have presented evidence that they were not aware that Martinez had a history of 

violent behavior. (Hill decl. ¶¶6-7; Goshay decl. ¶¶6-7.) This evidence is sufficient for 

Defendants to shift the burden on whether they had knowledge of Martinez’s history violence. 

Thus, Defendants have shown that they did not commit misfeasance.  
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In opposition, Plaintiff explains that earlier in January 2018, Plaintiff heard Goshay 

talking with Martinez. Goshay told Martinez that she cannot go to the Berkley Yacht Club and hit 

on men (in a romantic meaning). (Manzano decl. ¶6.) Later, Plaintiff learned from Steven 

Presser that Martinez had been at the Berkley Yacht Club “physically hitting a number of men” 

while she was drunk and that Martinez had to be physically escorted out of the premises. 

(Manzano decl. ¶7.) The Plaintiff’s evidence is insufficient to shift the burden because Plaintiff’s 

description of Presser’s statements are inadmissible. In addition, if such a statement was 

admissible it does not provide details about whether Martinez had a violent past. It is unclear if 

Goshay was referring to “hitting” in the physical or romantic sense and any question could have 

been clarified during discovery. The Court finds Plaintiff has not offered evidence that creates a 

triable issue as to whether Martinez had a history of violence. Nor has Plaintiff provided 

evidence showing that Hill and Goshay had knowledge that Martinez had a history of violence.  

Plaintiff points out that Goshay and Hill asked her to come into the bedroom to assist 

with Martinez and that Plaintiff would not have gone unless requested to do so. (Manzano decl. 

¶¶8, 10.) This fact may help prove causation, but it does not show that Defendants were 

negligent here. Given the undisputed evidence that Goshay and Hill were unaware that Martinez 

had a violent history, asking a friend to help with another drunk friend is not negligent.  

To the extent the claims are based on a failure to warn, Defendants have shifted the 

burden on that issue. “As a general rule, an owner or possessor of land owes no duty to warn of 

obvious dangers on the property. [Citation.]” (Christoff v. Union Pacific Railroad Co. (2005) 134 

Cal.App.4th 118, 126.) Plaintiff testified that Martinez threated to punch her in the face about 20 

minutes before the attack and seemed to be angry with Plaintiff at that time. (Manzano depo. 

53:1-24; 92:23-93:5.) Defendants’ evidence shows that Plaintiff was told by Martinez herself that 

she might attack the Plaintiff. Thus, Defendants have shifted the burden on any duty to warn 

Plaintiff about Martinez. Plaintiff has not shown there is a triable issue of material fact. 

Plaintiff points out that summary judgment “may be denied in the discretion of the 

court…if a material fact is an individual’s state of mind, or lack thereof, and that fact is sought to 

be established solely by the individual’s affirmation thereof.” (Code Civ. Proc. § 437c (e).) The 

Court notes that in addition to the declarations by Goshay and Hill on their lack of knowledge, 

Plaintiff also testified that she was unaware of any information that Martinez had committed any 

acts of violence before the night of the attack. (Manzano depo. 43:6-9; 69:22-25, 91:16-22.) 

Given all the facts presented in this motion, the Court declines to deny summary judgment on 

section 437c(e) grounds.  

Continuance  

In the opposition, Plaintiff requests a continuance of this motion for additional discovery. 

“If it appears from the affidavits submitted in opposition to a motion for summary judgment or 

summary adjudication, or both, that facts essential to justify opposition may exist but cannot, for 

reasons stated, be presented, the court shall deny the motion, order a continuance to permit 
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affidavits to be obtained or discovery to be had, or make any other order as may be just.” (Code 

Civ Proc §437c(h).)  

“An opposing party's declaration in support of a motion to continue the summary 

judgment hearing should show the following: (1) ‘Facts establishing a likelihood that 

controverting evidence may exist and why the information sought is essential to opposing the 

motion’; (2) ‘The specific reasons why such evidence cannot be presented at the present time’; 

(3) “An estimate of the time necessary to obtain such evidence’; and (4) ‘The specific steps or 

procedures the opposing party intends to utilize to obtain such evidence.’ (Weil & Brown, Cal. 

Practice Guide: Civil Procedure Before Trial (The Rutter Group 2011) ¶ 10:207.15, p. 10-83 

(rev. # 1, 2011).)” (Johnson v. Alameda County Medical Center (2012) 205 Cal.App.4th 521, 

532.) When deciding whether to grant a continuance, “the court may properly consider the 

extent to which the requesting party's failure to secure the contemplated evidence more 

seasonably results from a lack of diligence on his part.” (Rodriguez v. Oto (2013) 212 

Cal.App.4th 1020, 1038.)  

This is the second continuance requested by Plaintiff. Previously, the Court granted 

Plaintiff a three month continuance to conduct discovery and file a new opposition. In granting 

the first continuance, the Court noted that Plaintiff’s counsel’s declaration requesting a 

continuance was “somewhat sparse”, but the Court was convinced that there were additional 

people who may have evidence relevant to the issues here and that COVID-19 related closures 

may have hindered Plaintiff’s investigation of this case. The Court also noted that it did “not 

anticipate granting any further continuances absent a detailed explanation of what information is 

still missing and what attempts were made to find that information.” 

In requesting a second continuance, Plaintiff’s counsel submitted a declaration 

explaining his attempts to located Juanita Martinez. (Coren decl. ¶7.) Coren explains his 

difficulty in finding a process server to located and serve Martinez in Mendocino County. Coren 

also explained that initially the Mendocino County Sheriff’s Department stated they would not 

serve Martinez, but then “earlier this year” they agreed to serve Martinez in Gualala. The Sheriff 

was unable to locate Martinez and learned that the trailer where Martinez was living was 

unoccupied. Coren then performed a skiptrace and was unable to locate Martinez in Mendocino 

or the Bay Area. Finally, on June 16, 2021, Coren dialed a number for Martinez that was given 

to him and spoke with a woman who identified herself as Martinez. The woman said she was 

living in Baja, California and planned to stay there for an undetermined amount of time. (Coren 

decl. ¶7.)  

In addition to this information related to Martinez, Coren generally states that COVID-19 

has made it difficult for his investigators to meet with people and conduct their investigation of 

this case. (Coren decl. ¶6.) And that staff at the Berkeley Yacht Club may have knowledge of 

Martinez’s prior acts, but cannot be located. (Coren decl. ¶8.) These paragraphs are nearly 

identical to the declaration submitted with the first request for a continuance.  
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The Court denies Plaintiff’s request for a second continuance in this case. Plaintiff has 

not provided “An estimate of the time necessary to obtain such evidence” or “the specific steps 

or procedures the opposing party intends to utilize to obtain such evidence.” In addition, Plaintiff 

has not acted diligently in attempting to locate Martinez or the staff at the Berkeley Yacht Club. 

Evidentiary Rulings 

The Court rules on Defendants’ objections to evidence filed on April 8, 2021 as follows: 

1. Overruled. Party admission. 
2. Overruled.  
3. Overruled.  
4. Sustained.  
5. Overruled.  
6. Overruled.  
7. Sustained.  
8. Overruled.  
9. Overruled.  

 
The Court rules on Defendants’ objections to evidence filed on July 23, 2021 as follows: 

1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Sustained.  
5. Overruled.  
6. Overruled.  
7. Sustained.  
8. Overruled.  
9. Overruled.  
10. Sustained.  
11. Overruled. 
12. Sustained.  
13. Overruled.  

 
The Presser declaration was not signed under penalty of perjury and is not admissible.   
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
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 8.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS MARTINEZ, ET. AL. 
HEARING ON OSC RE: WHY TWO UNSERVED DEFTS SHOULD NOT BE 
DISMISSED FRO M THE CASE FOR FAILURE TO PROSECUTE 
* TENTATIVE RULING: * 
 
No opposition to the OSC is filed, the unserved defendants are dismissed, without prejudice. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SERGEY 
TKACHUK 
* TENTATIVE RULING: * 
 
Sergey Tkakchuk is ordered to appear in person on Monday, 8/2/21 at 9.30 a.m. 
If he appears, the motion will be granted. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
SPECIAL SET HEARING ON: NATURE AND EXTENT OF SANCTIONS SET BY 
DEPT. 07 FROM 6/15/21 HRG. 
* TENTATIVE RULING: * 
 
The issue of terminating sanctions is a very close one. Given that the preference is to decide 
cases on the merits, the court denies the motion for terminating sanctions without prejudice to it 
being renewed. For example, if Galeev and/or Cal Star engage in sanctionable conduct again, 
this Court would conclude that the current behavior is not an isolated incident. If this order was 
not complied with, that would also affect the assessment. The court would likely grant the 
motion, as supplemented. Galeev and Cal Star are admonished that further sanctionable 
conduct may well result in terminating sanctions in the form of striking answers and/or cross 
complaints.  
 
As to monetary sanctions, the Plaintiff has established that she is entitled to be reimbursed her 
reasonable attorney’s fees and costs. However, the amount claimed is on the high side. The 
court finds that the reasonable amount of fees and costs in total, is $20,000, which is to be paid 
no later than 8/6/21 regardless of when an order after hearing is filed.  Former Counsel, Cal Star 
and Galeev are jointly and severally liable for this amount. 
 
In the event this ruling is timely contested, the hearing will be in person at the courthouse, on 
Monday 8/2/21 at 9.30 a.m. The amount of sanctions may be adjusted to account for argument 
and preparation, if Mathews, Galeev or Cal Star asks for argument.  
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11.  TIME:  9:00   CASE#: MSC20-01662 
CASE NAME: LE BLEU VS R.E. MILANO PLUMBIN 
HEARING ON MOTION TO/FOR RELIEF FROM JURY WAIVER FILED BY LE 
BLEU'S PAINTING, NORMAN LE BLEU 
* TENTATIVE RULING: * 
 
Unopposed motion granted on condition the jury fees are paid no later than 8/9/21. 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

12.  TIME:  9:00   CASE#: MSC21-00106 
CASE NAME: MELLO VS. FARLEY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MELLO FILED BY 
TOM FARLEY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Tom Farley (“Defendant” or “Farley”)’s Demurrer. The Demurrer 

relates to Plaintiff Mark Mello (“Plaintiff” or “Mello”)’s First Amended Complaint (“FAC”) for (1) 

fraud – false promise, (2) fraud – intentional misrepresentation, (3) fraud – concealment, (4) 

unjust enrichment, (5) intentional interference with contract, (6) breach of contract – count I, (7) 

breach of contract – count II, and (8) breach of covenant of good faith and fair dealing.  

Defendant demurs to Plaintiff’s causes of action for (6) breach of contract – count I, (7) breach 

of contract – count II, and (8) breach of covenant of good faith and fair dealing pursuant to Code 

of Civil Procedure (“CCP”) § 430.10(g) on the grounds that “it cannot be ascertained from the 

pleading whether the contract is written, is oral, or is implied by conduct.” 

For the following reasons, the Demurrer is overruled. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

The subject of this lawsuit is a single-family dwelling located at 1425 Slater Court, Concord, CA 
94521 (the “Slater Property”). (FAC at ¶ 2.) On or about December 10, 2003, Plaintiff and 
Defendant entered into an agreement to purchase the Slater Property as joint tenants for 
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approximately $464,000. (Id. at ¶ 6.) “A deed of trust (hereinafter, the ‘Note’) was secured in the 
amount of $371,200, plus applicable yearly interest, with periodic payments due to the Lender, 
to be paid 50/50 by each co-owner.” (Id.) 

Plaintiff alleges that each co-owner would be responsible for 50% of all financial obligations as a 
result of co-ownership of the Slater Property so long as they were joint tenants of the Property. 
(FAC at ¶ 7.) Plaintiff alleges that on or about 2007, Defendant stopped making half of the 
mortgage payments on the Slater Property. (Id. at ¶ 8.) Plaintiff further alleges that he sought 
contribution from Defendant for past due mortgage payments, annual property taxes, insurance, 
and upkeep. (Id.) 

On December 12, 2012 Defendant executed a Quitclaim Deed relinquishing his property 
interest, in consideration of forgoing his financial obligations as a joint tenant to Plaintiff. (FAC at 
¶ 10.) Plaintiff alleges that on or around December 10, 2020 “Defendant knowingly sent via 
Federal Express and Certified Mail, a demand to Plaintiff’s realtor … to ‘Cease and Desist’ the 
listing and sale of the Slater Property … [and alleging] that the Notarized Quitclaim Deed was 
‘fraudulent’ and that he ‘did not sign’ or ‘even knew of its existence.’” (Id. at ¶ 16.)  

Plaintiff filed the original complaint on January 20, 2021 and the FAC on April 12, 2021. 

Analysis 

Defendant demurs to the sixth, seventh, and eighth causes of action pursuant to CCP 
§ 430.10(g) on the grounds that although the sixth and seventh causes of action reference a 
written contract, “each such cause of action alleges that defendant breached an entirely different 
‘agreement,’ the nature of which (whether written, oral, or implied by conduct) is not alleged.” 
(Dem. at 4:12-14.) 

(6) Breach of Contract – count I 

The elements of a cause of action for breach of contract are (1) the existence of the contract, (2) 
plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) 

Plaintiff alleges that “on or around December 10, 2003, Plaintiff and Defendant entered into a 
valid written purchase agreement related to the transfer of property rights of the Slater Property 
to Plaintiff and Defendant, as joint tenants.” (FAC at ¶ 60.) He alleges that “Defendant failed to 
comply with his contractual obligations to make payment of any taxes, fees, maintenance, 
depreciation, and any additional costs associated with co-ownership since at least 2007.” (Id. at 
¶ 61.) Finally, he alleges that he continued to cover Defendant’s one-half of taxes, fees, 
maintenance, depreciation, mortgage, and other additional costs. (Id.) 

That said, the sixth cause of action also appears to allege another agreement whereby “Plaintiff 
agreed to accept Defendant’s transfer of 100% of this property interest in the Slater Property, in 
satisfaction of Defendant’s existing obligation to remit payment of past-due and future financial 
obligations as joint-tenants of the Slater Property.” (FAC at ¶ 62.) This FAC does not allege 
whether this agreement was written or oral. Plaintiff alleges that he “performed all conditions, 
covenants, obligations, duties, and promises required by him in accordance with the terms and 
conditions of the aforementioned agreement.” (Id. at ¶ 65.)  
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The sixth cause of action appears to allege more than one contract and more than one breach: 
a written purchase agreement for purchase of the property and another agreement for execution 
of a quitclaim deed. The focus of the FAC appears to be breach of the latter agreement. (See, 
e.g., FAC at ¶ 67 [damages include loss of sale of the Slater Property, which was allegedly 
thwarted by Defendant’s “Cease and Desist” Letter disclaiming the quitclaim deed].) 

In opposition, however, Plaintiff argues that “the quitclaim deed was a product of an ‘accord.’” 
(Opp. at 4:18-19.) Accord is defined by Civil Code § 1521 as “an agreement to accept, in 
extinction of an obligation, something different from or less than that to which the person 
agreeing to accept is entitled.” (Civ. Code § 1521.) “The phrase ‘accord and satisfaction’ as it is 
known and applied in the law means the substitution of a new agreement for and in satisfaction 
of a pre-existing agreement between the same parties.” (Moving Picture Etc. Union v. Glasgow 
Theaters, Inc. (1970) 6 Cal.App.3d 395, 402.) In an accord and satisfaction, the “accord” is the 
agreement whereby one of two parties having a right of action against the other upon a claim 
arising out of an existing agreement agrees to accept from the other party something in 
satisfaction of such right of action different from and usually less than that which might be 
recovered upon the original obligation. (Id. at 402-403.) 

Until performance by the obligor, the accord is executory, and the old obligation has not been 
extinguished. (Gardiner v. Gaither (1958) 162 Cal. App. 2d 607, 620.) That is, when two parties 
enter into an accord, “the [original] obligation is not extinguished until the accord is fully 
executed, even though the parties to the accord are bound to execute it.” (Id. at 621 [citation 
and internal quotation marks omitted].) 

Plaintiff’s argument appears to be that the parties reached an accord related to the underlying 
written contract and that Defendant did not satisfy that accord. The Court is not aware of any 
obligation to plead whether an accord is written or oral; Defendant’s reply is silent with respect 
to this argument. While the defense of accord and satisfaction must be specially pleaded, in the 
absence of any authority that the same is true for a cause of action based on an accord arising 
out of a written agreement, the Court concludes that plaintiff has alleged facts sufficient to state 
a cause of action for breach of contract.  

(7) Breach of Contract – count II 

Plaintiff’s seventh cause of action is based on a mortgage agreement between the Plaintiff and 
Defendant and Washington Mutual Bank. Plaintiff alleges that “[o]n or about December 2, 2003, 
Plaintiff and Defendant, and each of them, entered into a valid mortgage contract related to the 
Slater Property, in the amount of $371,200, plus applicable yearly interest, with periodic 
payments due to Washington Mutual Bank[.]” (FAC at ¶ 69.) Attached to the FAC at Exhibit A is 
a Deed of Trust between Plaintiff and Defendant and Washington Mutual Bank securing the 
$371,200 loan against the Slater Property. (Id. at Ex. A.) Plaintiff alleges that “Defendant failed 
to comply with his contractual obligations to make payments on the mortgage since at least 
2007.” (Id. at ¶ 70.) Plaintiff further alleges that “in consideration for forgoing Defendant’s 
financial obligations on the Note, Defendant quitclaimed 100% of his lawful property interest in 
the Slater Property to Plaintiff.” (Id. at ¶ 71.) 

Similar to the sixth cause of action, Plaintiff argues in Opposition that he agreed to accept 
Defendant’s promise to quitclaim 100% of his property interest in the Slater Property, in 
exchange for extinguishing Defendant’s financial obligations on the mortgage under the written 
promissory note. (Opp. at 5:15-17.) This cause of action also appears to allege an accord, in 
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this case arising out of a written mortgage agreement. Plaintiff is entitled to plead his claims in 
the alternative. Plaintiff has alleged facts sufficient to state a cause of action for breach of 
contract. 

(8) Breach of Covenant of Good Faith and Fair Dealing 

The covenant of good faith and fair dealing is implied by law in every contract and exists to 
prevent one contracting party from unfairly frustrating the other party’s right to receive the 
benefits of the agreement. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349–350.) The 
“covenant is implied as a supplement to the express contractual covenants, to prevent a 
contracting party from engaging in conduct that frustrates the other party’s rights to the benefits 
of the agreement.” (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 36.) “Breach of the 
covenant of good faith and fair dealing gives rise to a contract action … or, in limited contexts, a 
tort action with the tort measure of compensatory damages and the right to recover punitive 
damages … .” (1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 800, p. 894, 
citations & italics omitted.) 

Defendant’s Demurrer to this cause of action is premised, as above, on the grounds that “it 
cannot be ascertained from the pleading whether the contract is written, is oral, or is implied by 
conduct.” 

Plaintiff alleges “that Plaintiff and Defendant entered into a valid contract, related to the transfer 
of property rights of the Slater Property. Said contract provided for the Defendant’s remise, 
release, and forever Quitclaim to Plaintiff [sic] Defendant’s entire interest in the Slater Property 
in full, in exchange for satisfying debt owed to Plaintiff as joint tenants of the Slater Property.” 
(FAC at ¶ 77.) As discussed with respect to the sixth cause of action, above, Plaintiff alleges an 
accord arising out of a written purchase agreement (and a written mortgage contract). While 
there is some ambiguity with respect to whether the accord itself was written oral, Defendant 
has not provided the Court with any authority (and the Court is not aware of any) that an accord 
itself must be specially pleaded when the underlying contract is specifically pled. 

Plaintiff has alleged facts sufficient to state a cause of action for breach of the implied covenant 
of good faith and fair dealing. 

 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

13.  TIME:  9:00   CASE#: MSC21-00106 
CASE NAME: MELLO VS. FARLEY 
HEARING ON MOTION TO/FOR STRIKE UNSUPPORTED ATTY FEES ALLEGATION 
FR. F.A.C FILED BY TOM FARLEY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Tom Farley’s Motion to Strike Plaintiff Mark Mello’s attorney fees 

allegations in the First Amended Complaint. Defendant moves on the grounds that the prayers 

for attorney fees at FAC p. 12, line 8 and FAC p.13, lines 14-15 are “immaterial allegations” as 

defined by CCP § 431.10(b)(3) (“A demand for judgment requesting relief not supported by the 
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allegations of the complaint or cross-complaint.”) Whether Plaintiff is entitled to attorney’s fees 

under either written contract alleged in the FAC is a substantive question not properly decided 

on a motion to strike. The Motion is denied. 

In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00759 
CASE NAME: MUNOZ VS CALIFORNIA CHECK CASH 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAYING ( FILED BY 
CALIFORNIA CHECK CASHING STORES, LLC) 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration and to stay the action pending arbitration filed 
by defendant California Check Cashing Stores, LLC. For the reasons set forth, the petition is 
denied.  

Factual Background 

Plaintiff Salvador Munoz was a customer of California Check Cashing Stores, LLC ("CCCS") 
where he alleges he sometimes cashed his payroll checks at the CCCS facility in Concord. 
(First Amended Complaint ("FAC") ¶ 10; Munoz Decl. ¶¶ 2, 3.) Plaintiff Ashley Munoz aka 
Ashley Payne is Mr. Munoz's wife. (FAC ¶ 2.) They allege multiple causes of action against 
CCCS and its affiliates arising out of Mr. Munoz cashing a payroll check at CCCS in November 
2020.  

Plaintiffs allege CCCS and other defendants asserted that he had cashed the same payroll 
check twice and repeatedly contacted him demanding repayment of the alleged debt. (FAC ¶¶ 
10-14; Munoz Decl. 7, 8.) They contend defendants harassed and threatened them in various 
ways. (FAC ¶¶ 8-10.) Plaintiffs allege they reported the Defendants' actions to the Concord 
Police Department and the Consumer Financial Protection Bureau ("CFPB"), and CCCS 
subsequently wrote to the CFPB acknowledging one of its former employees stole the check 
and negotiated it a second time, not Mr. Munoz. (FAC ¶¶ 15-18; Munoz Decl. ¶¶ 10, 11.) 

Petition to Compel Arbitration 

CCCS has filed a petition to compel arbitration of all of Plaintiffs' claims based on a document 

entitled Community Choice Financial Family of Companies Consumer Application and Check 

Cashing Services Agreement dated November 4, 2020 (the "Check Cashing Agreement") 

attached as Exhibit A to the declaration of Rhonda Webb. The Check Cashing Agreement 

includes an agreement to arbitrate disputes under the Check Cashing Agreement ("arbitration 

agreement").  

Mr. Munoz denies that he signed the Check Cashing Agreement. He contends his signature is a 

forgery, and the motion should be denied as he has no arbitration agreement with CCCS.  

CCCS has filed a reply with a Declaration by Janell Higgins supplementing its evidence to try to 

demonstrate that Mr. Munoz in fact signed the Check Cashing Agreement.  
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Law Governing Threshold Determination of Existence of Arbitration Agreement  

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and the summary procedures of Code of Civil Procedure § 

1290.2 "in the manner . . . provided by law for the making and hearing of motions" pursuant to 

which "the facts are proven by affidavit or declaration and documentary evidence, with oral 

testimony taken only in the court’s discretion. [Citations omitted.]." (Rosenthal v. Great Western 

Fin. Securities Corp. (1996) 14 Cal.4th 394, 413-414 ("Rosenthal").) The Court has discretion 

whether to resolve evidentiary conflicts based on the declarations and documentary evidence 

alone. (Id. at 414.) 

The party moving to compel arbitration bears the burden of proving the existence of an 

arbitration agreement by a preponderance of the evidence. (Rosenthal, 14 Cal.4th at 413 

["Because the existence of the [arbitration] agreement is a statutory prerequisite to granting the 

petition, the petitioner bears the burden of proving its existence by a preponderance of the 

evidence."].) It is sufficient if the moving party alleges the existence of an arbitration agreement 

and attaches a copy of it. (Condee v. Longwood Management Corp. (2001) 88 Cal.App.4th 215, 

218; Espejo v. Southern California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 

1060-1061.) If the opposing party disputes the execution of the arbitration agreement, however, 

the moving party must authenticate the document and the opposing party's signature to prove 

the opposing party in fact signed the agreement. (Ruiz v. Moss Bros. Auto Group, Inc. (2014) 

232 Cal.App.4th 836, 845-846 ("Ruiz") [affirming trial court's denial of petition to compel 

arbitration].)  

In Ruiz, for example, the defendant did not meet its burden of establishing the existence of an 

arbitration agreement when it only presented conclusory statements that the agreement was 

signed by the plaintiff electronically without supporting testimony as to what steps the declarant 

took to determine the plaintiff signed the agreement or the basis for the declarant's conclusion 

that it was plaintiff who actually signed the agreement electronically. (Id. at 845-846.) (See also 

Fabian v. Renovate America, Inc. (2019) 42 Cal.App.5th 1062, 1070 [affirming denial of petition 

to compel arbitration, stating "By not providing any specific details about the circumstances 

surrounding the Contract's execution, Anderson offered little more than a bare statement that 

Fabian 'entered into' the Contract without offering any facts to support that assertion. This left a 

critical gap in the evidence supporting Renovate's petition."].)  

CCCS Has Not Met Its Burden of Demonstrating Mr. Munoz Signed the Arbitration 

Agreement 

The petition attaches a copy of the Check Cashing Agreement containing the arbitration 

agreement with a declaration of Rhonda Webb. Ms. Webb was not a percipient witness to Mr. 

Munoz signing the agreement, and is not employed by CCCS. She states she is employed by 

an affiliated entity, defendant CCFI, Inc., and makes the conclusory statement that the Check 

Cashing Agreement was signed by Mr. Munoz. (Webb Decl. ¶ 1-3.) The declaration contains no 

facts supporting that conclusion. The only basis for Ms. Webb's conclusion stated in the 
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declaration is that the Check Cashing Agreement was a business record of CCCS and the 

agreement attached as Exhibit A bears the name and signature of "Salvador Munoz."  

Mr. Munoz has not stated merely that he does not "recall" signing the November 4, 2020 Check 

Cashing Agreement. Mr. Munoz denies unequivocally in his declaration under penalty of perjury 

that he signed the Check Cashing Agreement and that he was at the CCCS facility on 

Wednesday, November 4, 2020, since he receives his paychecks on Thursday nights or 

Fridays. (Munoz Decl. ¶¶ 5-8, 12-14.) His paycheck for that week is dated November 6, 2020. 

(Munoz Decl. ¶ 14 and Exh. B.) Mr. Munoz attests that over the three to four years in which he 

had been cashing checks periodically with CCCS, he does not recall ever signing a check 

cashing agreement. (Munoz Decl. ¶¶ 3, 14.) Plaintiffs' handwriting expert, Joseph Merydith, 

declares that he found a number of "dissimilarities" between the signature/initials on the Check 

Cash Agreement and Mr. Munoz's known signatures. (Merydith Decl. ¶ 6-8.)  

CCCS had the opportunity to submit a reply with supplemental declarations to present additional 

proof of Mr. Munoz's execution of the Check Cashing Agreement. (Espejo v. Southern California 

Permanente Medical Group, supra, 246 Cal.App.4th at 1060-1061; Sprunk v. Prisma LLC 

(2017) 14 Cal.App.5th 785, 794.) CCCS has submitted the Declaration of Janell Higgins, also 

employed by the CCCS affiliate, CCFI, LLC. The Higgins Declaration addresses the general 

procedures used by CCCS to cash checks, and Ms. Higgins indicates she is "informed and 

believe[s]" that CCCS did not have a check cashing agreement on file for Mr. Munoz prior to 

November 4, 2020. (Higgins Decl. ¶ 8.) She states that she is informed and believes the 

November 6, 2020 and November 27, 2020 checks were each cashed by Mr. Munoz two days 

prior to the check date. (Higgins Decl. ¶¶ 13, 18.) The declaration does not identify the "CSR" at 

the Concord location of CCCS who processed the checks.  

The Court has weighed the evidence presented by both parties, including the Higgins 

Declaration and the arguments in the reply regarding Mr. Merydith's Declaration. The Court has 

reviewed the signatures on the checks attached to the Munoz Declaration as Exhibits B and 

compared them to the signature and initials on the Check Cashing Agreement. Considering all 

of the foregoing, the Court finds CCCS had not met its burden of demonstrating by a 

preponderance of the evidence the existence of an arbitration agreement signed by Mr. Munoz, 

which is the prerequisite to compel arbitration. 

Order to Show Cause Under Code of Civil Procedure § 128.7 

Plaintiffs contend that CCCS and/or its counsel violated Code of Civil Procedure § 128.7(b) by 
filing the petition without adequately investigating the authenticity of Mr. Munoz's signature on 
the arbitration agreement, despite Plaintiffs' notifying counsel that the signature was likely 
forged. Plaintiffs ask the Court sua sponte to issue an order to show cause under Code of Civil 
Procedure § 128.7(c)(2) to require CCCS and its counsel to address this potential violation. The 
Court in its discretion declines Plaintiffs' invitation to issue an order to show cause under the 
circumstances. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
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15.  TIME:  9:00   CASE#: MSN21-0572 
CASE NAME: DOCTOR'S ASSOCIATES, LLC VS TR 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY DOCTOR'S ASSOCIATES LLC) 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

16.  TIME:  9:00   CASE#: MSN21-0829 
CASE NAME: RE A.W. 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT PAYM FILED BY VINTAGE EQUITY GROUP LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 
In the event that this ruling is timely contested, the hearing will be in person at the courthouse at 
9.30 a.m. on Monday 8/2/21. 
 

  

17.  TIME: 10:00   CASE#: MSC14-02350 
CASE NAME: HALCOMB VS. DELIMA 
JURY TRIAL - LONG CAUSE/ 10 DAY(S) 
* TENTATIVE RULING: * 
 
The parties are to appear at 1.30 p.m. in person on Monday 8/2/21 for a Pre-Trial Order 
compliance hearing. 
 

ADDON 

18.  TIME:  9:00  CASE#: MSC21-00010 
CASE NAME: REALLAW, APC VS NEXUS SERVICES 
HEARING ON MOTION TO/FOR ORDER GRANTING RELIEF FR. ENTRY OF 
DEFAULT FILED BY NEXUS SERVICE INC.,, LIBRE BY NEXUS INC. 
* TENTATIVE RULING: * 
 
The tentative ruling issued at the previous hearing is now the ruling of the court. 
 
In the event this ruling is again timely contested, the hearing will be in person at the courthouse, 
on Monday 8/2/21 at 9.30 a.m. 
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19.  TIME:  9:00   CASE#: MSC21-00620 
CASE NAME: MARTINEZ VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY FORD MOTOR COMPANY 
* TENTATIVE RULING: * 
 
Before the Court are two motions to compel arbitration and to stay the action filed by defendants 
Ford Motor Company, Inc. ("Ford") and Beltray, Inc. dba All Star Ford, erroneously sued as All 
Star Ford ("Beltray"), respectively. After Beltray's motion was filed, Plaintiff dismissed Beltray 
from the action, and the motion to compel arbitration by Beltray is therefore denied as moot. 
For the reasons set forth, Ford's motion to compel arbitration is granted. The motion to stay the 
action is also granted, and the action is stayed pending conclusion of the arbitration.  

Based on this ruling, the case management conference is continued to 7/29/22 at 8.30 a.m. 

Factual Background 

Plaintiff Mr. Martinez filed a complaint in April 2021 alleging claims arising out of his acquisition 
of a Ford Fusion vehicle from Beltray, an authorized Ford dealership. The complaint alleges six 
causes of action against Ford, including causes of action for violation of the Song-Beverly Act 
also known as the "Lemon Law," claims for breach of express and implied warranties, and a 
claim for "fraud by omission."  

Plaintiff does not dispute that he executed the Retail Installment Sales Contract ("RISC") which 
Ford attaches to its counsel's declaration in support of the motion. He also does not dispute that 
the RISC contains an arbitration provision.  

Plaintiff opposes Ford's motion to compel arbitration. Plaintiff contends Ford is not a party to the 
RISC and cannot enforce the RISC's arbitration provisions under a third party beneficiary or 
equitable estoppel theory, notwithstanding the holding in Felisilda v. FCA US LLC (2020) 53 
Cal.App.5th 486 which construed an identical arbitration clause in nearly the same factual 
setting. 

Procedure and Burden of Proof on Petition to Compel Arbitration 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 
determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities 
Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal"); CCP §§ 1281.2, 1290.2.) MBUSA as the party 
moving to compel arbitration bears the burden of proving the existence of the arbitration 
agreement by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.) While 
Plaintiff contests whether Ford, as a non-signatory to the RISC, can enforce the arbitration 
provision, Plaintiff does not contest the RISC attached to the Louie Declaration is the agreement 
Plaintiff signed in connection with his purchase of the vehicle, or that the RISC contains an 
arbitration provision. (Louie Decl. Exh. A.)  

Analysis 

Plaintiff opposes the motion on several grounds. Among other arguments, Plaintiff contends the 
written warranty information pamphlet applicable to Ford as a manufacturer or distributor of the 
vehicle does not contain an arbitration provision. Plaintiff disputes that Ford is a third party 
beneficiary of the RISC and contests Ford's ability invoke the equitable estoppel doctrine based 
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on the claims pleaded in the complaint. Plaintiff contends the dealership that sold the vehicle 
under the RISC is not Ford's agent and cannot bind Ford to sell cars without defects, according 
to a declaration filed a representative of Ford in another matter. (Pl. RJN Exh. G.) 

A. Ford's Motion Is Controlled by the Felisilda Decision 
 

Plaintiff contends this case is distinguishable from the recent published Court of Appeal decision 
in Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486 ("Felisilda"). The Court disagrees, and 
concludes that Felisilda, supra, 53 Cal.App.5th 486 controls. 

The Court of Appeal in Felisilda construed an RISC with a virtually identical arbitration provision. 
(Id. at 490.) The Court held that the plaintiffs were properly compelled to arbitrate their warranty 
claims against the manufacturer under the terms of the arbitration provision of the RISC and the 
doctrine of equitable estoppel. As the Court explained: 

Under the doctrine of equitable estoppel, "as applied in 'both 
federal and California decisional authority, a nonsignatory 
defendant may invoke an arbitration clause to compel a signatory 
plaintiff to arbitrate its claims when the causes of action against 
the nonsignatory are 'intimately founded in and intertwined" with 
the underlying contract obligations.' [Citations omitted.] 'By relying 
on contract terms in a claim against a nonsignatory defendant, 
even if not exclusively, a plaintiff may be equitably estopped from 
repudiating the arbitration clause contained in that agreement.' 
[Citations omitted.] 

(Id. at 495 [quoting Boucher v. Alliance Title Co., Inc. (2005) 127 Cal.App.4th 262, 271, 272].) 
(See also Victrola 89, LLC v. Jaman Properties 8 LLC (2020) 46 Cal.App.5th 337, 353 [applying 
equitable estoppel doctrine to permit non-signatories to compel arbitration].) 

The Court in Felisilda concluded that all claims by the plaintiffs in that case were properly 
ordered to arbitration based on the RISC arbitration provision and plaintiffs' allegations that the 
express warranties sued upon accompanied the sale of the vehicle, allegations substantively 
similar to Plaintiff's allegations in paragraphs 10 and 12 of his Complaint. As in Felisildsa, 
"[t]hus, the sales contract [is] the source of the warranties at the heart of the case." (Id. at 496.) 
In Felisilda, as in this case, Plaintiff's claims against Ford are based on the condition of the 
vehicle which the Court in Felisilda concluded was within the scope of the arbitration provision, 
including claims "against third party nonsignatories related to the condition of the vehicle." (Id.) 
Notably, the Court of Appeal in Felisilda found equitable estoppel applied even though the 
dealership in that case had been dismissed from the action long before the Court of Appeal's 
ruling, just as the dealership has been dismissed in this case. (Felisilda, supra, 53 Cal.App.5th 
at 491.)  

Plaintiff alleges the warranties arose based on Plaintiff's purchase of the vehicle. (Compl. ¶¶ 10, 
12.) The purchase was accomplished through the RISC. The claims Plaintiff asserts against 
Ford, including the claim for fraud by omission, rely on the RISC by which Plaintiff acquired the 
vehicle for purposes of the equitable estoppel doctrine. (Compl. ¶¶ 10, 12; Rowe v. Exline 
(2007) 153 Cal.App.4th 1276, 1287 ["Here, Rowe sued nonsignatories Exline and Trahan, in the 
first cause of action under the alter ego theory, as though they were one and the same with the 
corporation that signed the Agreement. This claim obviously relies upon the Agreement. The 
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statutory claims in the second, third, and fourth causes of action also rely upon, make reference 
to, presume the existence of, and are intertwined with the Agreement."].)  

Plaintiff argues in effect Felisilda was wrongly decided, because the Court there incorrectly 
found that the claims against the vehicle manufacturer were "rooted in" the RISC and therefore 
the equitable estoppel doctrine applied. (Opp. p. 12, l. 15 - p. 16, l. 4.) The argument asks the 
Court to rule contrary to the holding in Felisilda on virtually identical facts, which the Court 
cannot do in the face of that precedent.  

B. Plaintiff's Attempts to Distinguish Felisilda Are Unavailing 
 

Plaintiff has not offered any meaningful distinction between the facts and circumstances 
presented in this case, and the facts and circumstances the Court concluded warranted the 
order compelling arbitration of the plaintiffs' claims in Felisilda. The fact that the Court of Appeal 
affirmed the order compelling arbitration as to the plaintiff's claims against the manufacturer 
when the dealer/moving party had been dismissed makes the ruling in Felisilda that much more 
strongly supportive of a ruling that Ford is entitled to compel arbitration here, where both the 
dealer, who was a party to the action, and Ford moved to compel arbitration. The Court is bound 
to follow Felisilda. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)  

Plaintiff asserts that Ford cannot compel arbitration because the dealership which sold the 
vehicle to Plaintiff is not an agent of Ford, relying on a declaration of a Ford representative filed 
in another case to support that proposition. (Opp. p.1, l. 22-2, l. 17; Pl. RJN Exh. G.) Plaintiff 
relies on that declaration from another action as demonstrating Ford dealerships cannot impose 
any obligations on Ford based on a statement made by the declarant in that case quoting a 
portion of an agreement between Ford and the dealer in that action. (Pl. RJN Exh. G.)  

Even if the Court assumed that there was an agreement between Beltray and Ford that stated 
Beltray could not act as agent for Ford and bind Ford, the argument does not address the 
equitable estoppel theory and the analysis that is the basis for the Court's ruling in Felisilda. The 
Felisilda ruling was not based on an agency relationship existing between the dealership and 
the manufacturer in that case, nor does Ford's motion assert that an agency relationship is the 
basis for its right to compel arbitration in this case. 

The Court in Felisilda held that the plaintiff, suing for defects in the condition of the vehicle 
purchased under an RISC with identical language to the RISC here, is equitably estopped to 
deny the application of the arbitration provision to claims against the vehicle manufacturer 
arising out of the condition of the vehicle which it concluded were founded in and intertwined 
with the RISC in which the vehicle purchaser had agreed to submit such claims to arbitration. 
(Felisilda, supra, 53 Cal.App.5th at 491, 495-496.) The ruling in Felisilda did not depend on the 
Court finding the dealership was the manufacturer's agent and bound the manufacturer but 
rather because the claims against Ford as a nonsignatory "are founded in and inextricably 
bound up with the obligations imposed by the agreement containing the arbitration clause." (Id. 
at 496.)  

The Court explained: 

Thus, the sales contract was the source of the warranties at 
the heart of this case. The Felisildas noted they "delivered the 
vehicle to an authorized FCA … repair facility for repair of the 
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nonconformities." However, "FCA … has failed to either promptly 
replace the new motor vehicle or promptly make restitution in 
accordance with the Song-Beverly Consumer Warranty Act."  

The Felisildas' claim against FCA directly relates to the condition 
of the vehicle that they allege to have violated warranties they 
received as a consequence of the sales contract. Because the 
Felisildas expressly agreed to arbitrate claims arising out of the 
condition of the vehicle—even against third party nonsignatories to 
the sales contract—they are estopped from refusing to arbitrate 
their claim against FCA. Consequently, the trial court properly 
ordered the Felisildas to arbitrate their claim against FCA. 

(Id. at 496-497 [emphasis added].) (See also Compl. 10, 12, 15, 19, 27.) 

The Court in Felisilda specifically rejected the argument also made by Plaintiff here that the 
"Warranties Seller Disclaims" provision means that the warranties provided by Ford are 
independent of the RISC and not founded on the RISC for purposes of applying the equitable 
estoppel doctrine to compel arbitration under the RISC. (Opp. p. 3, ll. 8-23.) By its terms, that 
provision applies "If you do not get a written warranty," and Plaintiff is alleging claims based on 
express warranties obtained with the purchase of the vehicle. (Compl. ¶¶ 10, 12.) For equitable 
estoppel to apply in this circumstance, it is sufficient if the claims are "intertwined with the 
underlying contract obligations" and arise out of the condition of the vehicle purchased pursuant 
to the RISC. (Felisilda, supra, 53 Cal.App.5th at 495, 497.) Plaintiff's claims "presume the 
existence of" the RISC. (Compl. ¶¶ 10, 12; Rowe v. Exline, supra, 153 Cal.App.4th at 1287.)   

C. Other Cases Cited by Plaintiff Are Distinguishable, Non-Binding, or Non-Precedential 
 

Fuentes v. TMCSF (2018) 26 Cal.App.5th 541 cited by Plaintiff is inapplicable and 
distinguishable, as there were separate contracts in that case between different parties, 
specifically, a purchase agreement with the dealer without an arbitration clause, and a security 
agreement between the customer and the bank for the financing of the vehicle.  

The decision in Jarboe v. Hanlees Auto Group (2020) 53 Cal.App.5th 539 is also factually 
inapposite and not determinative in the face of the Felisilda decision, which is controlling 
precedent that is factually and legally on point in all material respects. That case involved 
employment claims against related dealerships and their individual owners. The Court upheld 
the trial court's ruling compelling arbitration only of the plaintiff's claims against the dealership 
with which he signed an employment agreement but not the other defendants. The Court in 
Jarboe did not address an arbitration agreement in an RISC involving a claim by a vehicle 
purchaser based on the purchase or condition of a vehicle, which the Court in Felisilda held can 
be enforced by the nonsignatory manufacturer on an equitable estoppel theory.  

The Court does not find the federal decisions cited in Plaintiff's brief to be persuasive in the face 
of the Felisilda by which this Court is bound. The Court in Felisilda expressly considered and 
rejected the Court's analysis in Kramer v. Toyota Motor Corp. (9th Cir. 2013) 705 F.3d 1122 as 
well as other federal decisions. (Felisilda, supra, 53 Cal.App.5th at 497.) This Court cannot 
disregard Felisilda in favor of unpublished, or even published, decisions of the federal district 
courts that are at best persuasive but not binding on this Court.  
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The trial court rulings issued by superior courts attached to the Law Declaration (Exhs. 3-5) are 
not precedential decisions. (Cal. R. Ct. 8.1115(a) and (b); Santa Ana Hospital Medical Center v. 
Belshe (1997) 56 Cal.App.4th 819, 830-831 ["a written trial court ruling has no precedential 
value"].) Even if the Court were persuaded by those other decisions, the Court concludes that it 
is bound by the holding in Felisilda, unless or until a different result is reached in a published, 
precedential decision by the California Court of Appeal or by the California Supreme Court. 

D. The Court Does Not Need to Reach the Third Party Beneficiary Theory 
 

Plaintiff argues Ford is not an intended beneficiary of the RISC and therefore cannot be deemed 
a third party beneficiary with the right to enforce the arbitration provision on that basis. The 
Court does not need to reach the argument given the binding effect of Felisilda on this dispute 
and the Court's conclusion that the interpretation and application of the RISC in Felidilsa 
warrants an order compelling arbitration here. 

Ford's Objections to Plaintiff's Evidence 

A. Objections to Request for Judicial Notice 
 

Plaintiff requests the Court take judicial notice of five unpublished orders of certain federal 
district courts in which those district courts denied motions to compel arbitration. (Pl. RJN Exhs. 
A-E.) The Court may take judicial notice only of the existence of the orders, not of the truth of 
any factual determinations made by the courts in those cases. (Steed v. Department of 
Consumer Affairs (2012) 204 Cal.App.4th 112, 121 [citing Sosinsky v. Grant (1992) 6 
Cal.App.4th 1548, 1564, 1568-1569 ["In sum, a court may take judicial notice that a prior order 
was entered, but it may not take judicial notice of the truth of factual findings made therein. 
[Italics in original]."].) To the extent the decisions are offered as legal precedent, they are at best 
non-binding, persuasive authority. (See Hellum v. Breyer (2011) 194 Cal.App.4th 1300, 1312, 
fn. 5; Pacific Shore Funding v. Lozo (2006) 138 Cal.App.4th 1342, 1352, fn. 6.) 

The Court grants the request to take judicial notice of Plaintiff's Exhibits A through E and 
overrules Defendant's evidentiary objections to those Exhibits, except that the Court only takes 
judicial notice of the fact those orders were issued by the federal district courts in question and 
that the courts made the findings and conclusions set forth, not the truth of those findings or 
conclusions. (Evid. Code § 452(c) and (d); Barri v. Workers' Comp. Appeals Bd. (2018) 28 
Cal.App.5th 428, 437 [court may take judicial notice of existence of factual findings in an order 
or judgment in another action, but not the truth of the finding]; Lockley v. Law Office of Cantrell, 
Green, Pekich, Cruz & McCort (2001) 91 Cal.App.4th 875, 886-887; Sosinsky v. Grant, supra, 6 
Cal.App.4th at 1565, 1568-1569.) 

Plaintiff requests the Court take judicial notice of two published decisions of the California Court 
of Appeal. (Pl. RJN Exhs. F and H.) Plaintiff's request is unnecessary to the extent Plaintiff is 
requesting the Court take judicial notice of the cases as precedential published decisions of the 
Court of Appeal. (Cal.R.Ct. 8.1115(d).) To the extent Plaintiff requests the Court take judicial 
notice of the truth of facts recited in the decisions, the request is improper. (Barri v. Workers' 
Comp. Appeals Bd., supra, 28 Cal.App.5th at 437; Lockley v. Law Office of Cantrell, Green, 
Pekich, Cruz & McCort, supra, 91 Cal.App.4th at 886-887; Sosinsky v. Grant, supra, 6 
Cal.App.4th at 1565, 1568-1569.) The Court therefore sustains the objections to the request for 
judicial notice of Plaintiff's Exhibits F and H, and the request for judicial notice as to those 
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documents is therefore denied. The Court has addressed the legal effect of those decisions 
above. 

Plaintiff has requested the Court take judicial notice of a declaration filed in another superior 
court action involving other parties by Eric Kalis, a Ford employee. (Pl. RJN Exh. G; Law Decl. 
Exh. 1.) The general rule is that the Court may take judicial notice of the existence of filings, 
including declarations, in another action, but not the truth of the content of the declaration. 
(North Beverly Park Homeowners Assn. v. Bisno (2007) 147 Cal.App.4th 762, 778 ["The 
hearsay rule applies to statements contained in judicially noticed documents, and precludes 
consideration of those statements for their truth unless an independent hearsay exception 
exists. [Citation omitted.]"]; Sosinsky v. Grant, supra, 6 Cal.App.4th 1548, 1567 [improper to 
take judicial notice of truth of statements in a declaration or deposition transcript filed in another 
action, citing Garcia v. Sterling (1985) 176 Cal.App.3d 17, 21-22, and Bach v. McNelis (1989) 
207 Cal.App.3d 852, 864-866].)  

Even if the statements in the declaration were offered by Plaintiff as admissions of a party 
opponent under an exception to the hearsay rule, there is no foundation that the statements 
regarding the lack of an agency relationship between the dealership and Ford in that case are 
true in this case based on the agreement between Ford and the Beltray dealership. More 
important, for the reasons explained above, even if the same lack of agency relationship 
provision exists in the agreement with Beltray, that fact is not relevant to the determination of 
whether Plaintiff is obligated to arbitration the claims against Ford under the Felisilda decision. 
Nothing in the Felisilda decision indicates the ruling was based on the existence of an agency 
relationship between the dealer and the vehicle manufacturer in that case, nor does Ford rely on 
such a relationship as a basis to compel arbitration in this case. The Court therefore sustains 
the objection to Exhibit G to the request for judicial notice for lack of foundation and lack of 
relevance.  

B. Objections to Law Declaration 
 

The Law Declaration attaches the Kalis Declaration as Exhibit 1 (Pl. RJN Exh. G.) The Court 
sustains Defendant's objection to Exhibit 1 to the Law Declaration on the grounds set forth 
above as to Exhibit G to Plaintiff's request for judicial notice.  

The Law Declaration also identifies three trial court orders of California superior courts in other 
cases and attaches copies of three of those decisions. (Law Decl. Exhs. 3-5.) Exhibit 3 to the 
Law Declaration is another copy of the Ford express warranty (also attached as Law Exh. 2). 
Regardless, unpublished decisions of the superior courts are not citable and not precedential. 
(Cal. R. Ct. 8.1115(a) and (b); Santa Ana Hospital Medical Center v. Belshe, supra, 56 
Cal.App.4th at 830-831.) Plaintiff has not requested judicial notice of these decisions. As non-
precedential authority, not citable under the California Rules of Court, and issued in cases 
involving different parties, the decisions are not relevant to the Court's determination of the 
motion. The Court therefore sustains the objections to Exhibits 3 through 5 of the Law 
Declaration. 

Plaintiff's Request for Continuance and Discovery 

In his opposition, Plaintiff also requests that the Court defer ruling to allow Plaintiff to conduct 
discovery into the relationship between Ford and the dealership that sold the vehicle to Mr. 
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Martinez. (Opp. p. 9, ll. 2-10.) For the reasons stated, the Court concludes the motion to compel 
arbitration should be granted and denies Plaintiff's request for a continuance. 
 
In the event this ruling is timely contested, the hearing will be in person at the courthouse, on 
Monday 8/2/21 at 9.30 a.m. 
 

  

20.  TIME:  9:00   CASE#: MSC21-00620 
CASE NAME: MARTINEZ VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY BELTRAY INC 
* TENTATIVE RULING: * 

 
Please see Line 19. 
 

  

21.  TIME:  9:00   CASE#: MSC21-00620 
CASE NAME: MARTINEZ VS FORD MOTOR COMPANY 
FURTHER CASE MANAGEMENT CONFERENCE 
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